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Edward E. Barillari, Esq.
ATET Corp.
295 North Maple Avenue
Bagking Ridge, NJ 07982
Attorneys for Defendant ATET Corp.

Re: Combined Companies, Inc., st al
v. AT&T Corp.
Civil Action Wo. 95-508 (NHP)

Dear Counsel:

This matter comes befors the Court on a motion fo£
preliminary injuncticn by plaintiffs Winback & Comserve Program,
Ine. ("Winback"), Group Discounts, Inc. ("GDI"), One Stop
Financial, Inc. {"One Stop"), and_BOO Discounts, Ine. ("800
Iina."} {(colleectively "the Inga caﬁpaniES"} and Combined Companies
Inc. ("CCI®)* pursuant to section 406 of the Communications Act
("the Act"}, 28 U.5.C. § 406. The substance of plaintiffs’
claime as sat forth in their cémplaint is that defsndant ATET
Corp. ("AT&T")* has violated the Aet by sffectively withholding
from them certain long-distance services az a means of hampering
thair efforts to cransfer and comsolidate their long distance
sarvice plans to obtain better raves. Having fully reviewed the
mulzicudinous submissions of che parties and having witnessed the

barbed exchanges between them, both in Court submissions and at

the two-day hearing in chis matter, the Court finds that

' The Complainc also named Public Service Enferprises of
Bennsylvania, Inc. ("PSE") as a plaint;fﬁ in this action, but PSE
has since been dismissed from the case without prejudice.

! AT&T is the dominant common carrier of telecommunicacions
services in the United States, and is regulated by the Act, 47
U.5.C. 5§ 151, &t meg., and the pelicies of the FPederal
Communications Commission ("FCC"). ATET's relationship with
plaintiffs and ¥5E is thus governed by LChe Act.
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plaintiffs’ motion for a preliminary infunctinn shall be granted
in part and denied in partc.

The facts underlying thiz dispute are as feollews, The Inga
companies and CFI are engaged in the telecommunications business
as "aggregacors' of ATET tariffed telecommunications services or
"200* serviess, also knownt as Inbound Wide Area Talephone
Services ("IWATS"). Aggregation invalves the resale of these 300
services to small busineszes which dea mot have any diregt
affiliation with AT&ET, and which can secure barrey IWATSE rates by
joining programs or "plans® run by the aggregators than they
could obtain individually. The aggregators maintain these plans
subject to contract with ATET (being known as "customers aof
record”}, and by virctue of the volume of business they can
produce, they obtain discountslon their plans and pass some of
these savings on to their cliencs (known as "end users”).

The savings obtained by the aggregators/customers of record
and the manner in which the end user benefits frowm them is
} zsomewhat elabarate, but is best illustrated as follows., The

aggregators’ ceontracts with AT&T for IWATS exist pursuant to

AT&T's tariffed Custotmer Specific Term Plap II ("CETE II") as se.
+ forth in AT&T #.C.C. Tariff No. 2.° CSTP II is a volums

discount plan under which the aggregztors have a maximum discount

of 23% om BDO calls. This discount gombines with ATET's tariffed

) Ravenue Volume Pricing Plan (“RVPP'") discount of 5% to consritucs

! Plaintiffs’ agreemencs with ATET are for CSTP II plans
under Tariff F.C.&. No. 2.
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an entire discount for the aggregators of 28%. The aggregators
in turn pass on one of four secondary discounts {15%, 17 1/2%,
20%, or 23%) to their and ugexs -- discounts which those small
businesses could not secure on their own due to their low IWATS
valume.,

Under the arrahgement agreed upon between AT&T and
vlainriffs, AT&ET does not bill its customer of regoerd .
(aggregator) for the volume of 800 ¢alls the aggregator produces
or procures, but instead bills the =nd user directly, calcoulating
ints the bill that secopndary discount which the aggregator has
allotted the and user in question: ATET theﬁ pays to the
aggregator the difference between the aggregater's 0STP II/RVPP
discount and that percentage discount allaotted the end uger 4
The fum remitted by AT&T to thé aggregater conatitutes che
aggregator’'s income, from which it derives its operating costs -
and profics,

PSE (formerly a party to this aection) di= also involved in
the telecommunications resale business, although iks arrangement
with both AT&T and jits own end users involves mers favorable
terms than those snjoyed by plaintiffs. PSE's business involves
the resale of outbound services as well as IWATS, and a
combination of boch. Like plaintiffs, PSE is an aggregaker, but

pursuant to contract with ATET can combine ourbound calling

servicas with its IWATS resale operatiens, and chus -- Dpresumably

* Any bad debt or unpaid bills created by an aggregator's
end users will be dedurcted from that aggregator’sa RVPP discount
return by AT&T before remission of the CSTP II/RVPFP return.

4
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-~ ¢an cater wmore to the overall needs of the small businesses it
services.

BPEE's relationship with ATET iz governed by ATeT's Contracg

Taxiff F.C.C. No. 51& ('KT*SlS'). Under KT-516, PSE enjoys the

same CSTP IT/RVFPP discounts of 28% to which plaintiffs are
entitied, hut PSE also receives and additional 38%Y discount under .
RT-516 and other offerings from AT&T.

PSE in tuxn passes on

L
discounts vo its end wuzers, and because of the larger overall

discount it emjoys, PSE g¢an offer more attractive discounts to

these end users than can plainriffs. B&As under the arvangemsnt

with plaintiffs, ATET hills PSE's"end users directly, subtracting

: from the bill- that amount of discount allotted by PSE te each

individual end user. In turn, ATAT remits to PSE the difference

. berween the latter’s 66%_cverail digeount and that passed on Lo
' the end uswtr. ®

Plaintiffs and PSI have Qﬁéﬁined thelir statug as regellers
by making cammitments ro AT&T'thg; they will consume certaln

amounts <r volumes of ATET s seriices over the contracr period.

: As cusraomers of record, the aggregators are lawfully responsible
5 for any deficiency in usaée- Thus, they aggregate their
commitment out to small businesses which need the service but
cannor obtain the hest deal directly with the common carrier
because of their low veolume of service usage. If ﬁhe end users

f2il to pay their bills or if there is any shoztfall in wusage
4

* As in the plaintiffs‘ case, ATET deducts from the RVPP

discount/rebare remitred to PSE any bad debt or unopaild bills
accrued by its end users.-
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undar an aggregator’s plan, thaﬁ aggregﬁtor ig lishle ta ATET for
rhe deficieﬁcy; For instance, under the CSTPF II agreements, the
discount rates avallable to plaintiffs are comtingant up&n high
annual usage commitments. If such commitments are not met, the
aggregator 1s obligated to pay "shoxtfall® charges, which amount
to the deficiensy in usage over the contract term, Shortfall
charges are retroactively imposed. If a plan is premaéufély
: rerminated, the aggregator is liable for a prospective -

neerminanion™ charge for the prospective deficiency under the

- : [
agreement. These shortfall and termination charges are - ;

-

calculated on convracr-specific formulas, not relevant te the
instant determinacion.

The tariff under which plaintiffs aperate, Tariff F.C.C.
Neo. 2, makes provision for the transfer or assigoment of tariff
plans. Sea®ion 2.1.8 of Tariff F.C.C. No. 2 allows transfer of
plans by: (1) the cusgomer of redé}d requesting that AT&T
transfer its plan To & new <ustomer; {2} the new cusromer
agsuming all the aobligatieons of tﬁé:fcrmer customer of record,
ipsluding all cucscanding indebtedness as well as "the unexpired
porcion of any applicable minimum period(s) [;]1* and {3} ATaT
ackna@ledéing rhe transfer in writing within fifteen {15) days of
receipt of norification. Afcer such transfer, the former
customer of receord remains jointly and severally liable wirh thg

new cusztomer for all obligations existent at the rcime of
!

Lransfer. See Tariff F.C.C. Na. 2, § 2.1.8. The manner in which

such a rransfer is carried out is by rhe submission of a Transfer T

3]
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af Service Agreement and thificaﬁion form (“TSA;J, executed by
both parties to the txansfer, te AT&ET.

dn December 16, 1954, rhe Inga companies executed certain
TSA‘s transferring to CCI a ntmber of .CSTP II[R#PP plans, namely
Plans NG-S. 13%_1,, 582, 2430, 2828, 2825, 3124, 3468, 3524, and
3663. Im response tn-AT&T'E Tequest, CCI resubmitted rhese TSA's
on December 2;, 1954 ; and:cn rECEiVing oo response to éhé later
sitbnission, CCI again submitted severzl of the TSA’'s on Decefber
30, 19%4. ©On that day. Pecembaz 30, 1954, CCI received written

confirmation of two of the submitted TSA's, namely those for .

-~

-

Plan=s No.s 2829 and 3124- Thereafter. falaan rece;ved "welooming:

calls™ from AT&T. Neirher the Inga cowpanias por CCI received

any wrirren morice of non-acceptance by ATET of thelr TSA's

wichin fifreen days of De:ambe% 16, 1294, the date of the -
criginal submassion of che TéA's. Lérry C. shipp’'s affidavit
states thart, on the chcrary RT&T“E conduct led CCI to believe

1T was now the Ccustomer cf record on all of the transferred Ing=

-
L4

companies’ plans. For instance, CC;,bbtained "credits" for
rromotional monies owed to the former customer of record fone of
the Inga companies), and on January 20, 1995, received checks.
from ATeT made paysable o CCI in excess of $1,000,000.00.

On January 24, 1985, ATE&T notified CCI thar none of the
TSA's -- inciuding those for Plans No.s 2829% and 3124 -- would be
approved by AT&T until CCI submictred a2 security deposit of
$13,540,00D0.00. This demand for a depogir was made in light of

the faet that CCI was a "new' company without any creditr rating
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by which ATET could consider itg service plans sacure.® Indeed,
CCT was an innperative company prior to the transfer of the Inga
companies’ plans. In demdnding this deposit, ATET was exercising
its right under Tariff F.G.C. No. 2, §I2.5.B,’ allewing ATET to
reguire a dePosit of up to three wmonths of the tranﬁferee'g
' expected revenue commitment.® It is AT&T*s practice to
determine the nead for a securiry deposit by eValuatiné the new
Ceustomer’s credif rating with Dunm & Bradstreet. When that Lc:re-cib'.t
histery is bad cr.nonwaxistent, AT&T claims it has the right,

¢ ATLT based its demand for the deposit on its need "to
guarantes payment of the charges* for the transferred plans and
‘on the fact that CCI was "a start-up company without an
established credit history and hald] made 2 sizeable revenue
commitment by ordexing [the plans]l.®" Shipp Affidavit atc 1 20.
CCI objecrts ro rhis characterizakion, assercing .thar its
subsidiaries, Global Lomy Distance Markecing, Ine. and National
Telesis, Inc. had long been ATEZT aggregators with good
reputations «hnd credit histories with ATET. As such, CCI's
parentage of chese companies should have, in QCI's view, weighed
in its favor in any credic-worthiyess anzlysis.

Section 2.5,8 of the tariff provides, in pertinent part:

Depogits ~ The following depgéiﬁ provisians are
applicable ro WATS.

A, To zafeguard its inceresrs, the Company will only
Tequire a Customer which has a proven history of late
paymentg ta the Company or whose financial
responsibiliry ig not & matter of record., to make a
deposit o be held as a gquarantee for the payment of
charges. . . The deposit will nor exceed an amount
equal to three monchz estimated usage charges and
access line charges associated with AT&T BOO Service

Tariff F.C.C. No. 2 § 2.5.8, !

* The annual revenue commitment transferred with the Inga

companies‘ plans to CCT was in excess of fifty four million
dollars.

W
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updexr Tariff F.C.C. No. 2 § 2.5.8 to demand a security deposit.
One of the two prongs of plaintiffs’ case against ATET is
the argument that ATET had_qq“r;ght to demand the security
deposit after it had acknowledged CCI as the new customer of
record on Che traﬁsferrg§ plan Ly failure to dispute the crangfer
within fifteen days and by its communications with CCI in January
of 1995. This ﬁxcng of plaintiffs’ case alleges that AI&T
violated SEcﬁicﬁ 201(a) of the Act by refusing "service® to -

plainciffs by, inter alia, failing to acknowledge the Inga

companies/CCY transfers.

Moreover, plaintiffs allege that AT&T has fuyther viﬁlated
the Act by failing ta'ccmply with the plain terms of its own
tariff, namely séctiom 2.1.8, which makes no reference to any
depasit regquirement and ;cntains oG crcss=reférenc§ to that
secrion of the tariff which éllows deposit demands, namely
section 2.5.8. AdditionallyL plaiﬁtiffs allage thacv ATET's
danger of losing on the Inga ccmpaniggf commitmencs was less
after the Inga com;;niESfCCI transféi thén before. For inscance,
plainciffs point ocut that under the tariff rule of transfer: (i)

ATE&T had security in the facr thar ic, ATAT. bills che end uséfs.
direccly; (ii} AT&T could pursue CCI for the going-forward non-
paymencs ariaing from the transferred plans, while having
Yecgurse ro the Inga companies for 21l pre-trapnsfer non-payments;

and [iii) that ATET could look te CCI andfor the Inga companies

. P . .
for sherefalls in rhe minimum annual commicment levels under the

plans. -

JA 054
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1

Plaintiffs’ second atrack on ATET’s handling of their
situation is based on a second request for transfer. this time g
transfer of the service on the plans acquired by CCI from the
Inga companies. This second transfer was attempted because CCT

failed to obtain from ATET a KT-516 similar te that which PSE

has.

On January 13, 1995, PSE and CCI jointly executed and

‘submitted written orders to ATET to transfer the 800 traffic

under the plans CCI had obtained from the Ingz ¢ompanies to the ' l
credit of PSE. Only rhe traffic was te be transferred, not the-
plans themselves. In this way. COI would maintain control over
the plang while ar the same time benefitring frbm the much larger
discounts enjoyed by PSE under KT-516. ATET refused te accept
this second transfer on the gwaund thar CCI was not the customer

/7 of record onethe plans at ;ssue, and thus could not trangfer the

trafifie under thase plans rto PSEQﬁfﬁT&T was further tgcuhled by
the fact thar if gnly the traffie on the plans and not the plans
themselves were transferred to PSE,iéhe iiability for shorcfall
and rermination charges attendént thereto would then be vested in
CCI: an empty shell in ATET's view. ATET regarded CCI as an :
emory shell because of rthe credit check it had conducced and
because"of-thé fact thar CCI had, in ATET's view, no assels
againsr which any judgment for deficiency might later be levied.
Withour the revenue generared by the traffic under the plans, CCI

. would have no Lncome and no méans of hacking the responsibilities

it maintzined afrer the CCI/PSE transfer of traffic.

19
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It is CCI's position that ATST' 5 reasons For rejecting the
¢CI/PSE transfer of traffic are illusory apd that the true
morivarion behipd ATET’'s conduct is a,dési;e to prevent or

_ destroy competiction in the IMRTS marls;at. For instance, all rhe
plaintiffs make much ado aﬁaut their claim that, in Xxeality, the
threat of termination and shortfall liability is non-existenc _
with Tegard to the plans at issue here. Because AT&ET éills che
end.usarﬁ directiy aﬁﬁ can dedgct ;ny unpaid debt incurred by end
users from thé RVpP @isccunt of the aggregator, plaintiffs argue, .
there is no ﬁanger of shortfall. 'Likewise, the danger aof )
cermination charges is alsgo a ficﬁion, plaintiffs suggest,
bacause of the many elaborate ways in which one can essentially
rafinance a pian hefare Qny termination charges scrually accrus.
For rthe purpcsei'of the instanE detarmination. aldetailed
scrutiny of such ruses or acceﬁtablgzpestructpring devices,
whichever cthey be, is not necessary.: Suffice it to say rhat,
with regard to pre-Jﬁﬁa, 199# plans, m%thmds extst for defraving
or erasing liability on one plan by téansferring or subsuming
outstanding commicments inreo new and *bherter" plans pursuanc Lo
ATET's own tariff,

Plainciffs use the fact of the second transfer (CCI/PSE) to
Zurther reinfarce their claim thar ATET violaced the Act by
refusing te recognize the first transfar (Inga cémpaniestCI}.
Plainuiffs arque thar, even if AT&T did have reservations zhour
Cl's credit rating or lack of paywent history undex section

2.5.8 of Tariff F.C_.€. No. 2, such concerns osught to have been

11
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erased by the second transfer to PSE, a iong~time and credit-
worthy client of ATeT’s. ATET replies to that assértion by
arquing that sincé only the traffic on the plans was passed ta
PSE, apd pot the plans themselves with their attendant
1iabilities, PSE's scapiing_and eredit-worthiness was irrelevant
ro the potenfial for s@éztféll and fermination liazbiliry.  Ahsent

an acceptance by PSE of the Inga companies’ commitments on the

ﬁléps, AT&T would nor authorize the CCI/PSE transfer.

on February 18, 1995, ATET filed Tariff Transmittal 8179

. : ]
with the FCC, ipstituting an adminigtrative action wherein ATET - f*

seeks to make explicit the impliﬁit right ATeT believes it has i
under Tariff F.C.C. No. 2 to' stop the transfers at issue here.?

Plainviffs in the instant case count among these. who have opposed

ATET s proposed tariff clarification before the FCOC. In thar
fsaroceeding, as igx the matter aﬁ bar, plainciffs contest AI&T’§

right to demand security for transfers  and veo demand that when

traffic vnder 3 plan is transferred, rthe plan and ircs acrcepdanc

-

comnirments must follow.

Primary Jurisdictioa : 1

As an inicial macter, the Court shall address AT&T's request

that this acrion be dismissed under the docirine of primary

’ ATET believes these transfers are an effort by the
principal of the Inga companies to evade annual commitments Lo
ATET in such a2 manner as to escape liability for any shorcfalls
and terminarion charges which mighr otherwise arise on those
plans. This efforr at denuding himself of the plans was, in
*TeT's view, an atremprt at “obraining the benefits of 2 cransfer

E service [while] ar the same time depriv{ing] AT&T of the
commitmenrs made to obitain char service.* Whitmer Cerc.. § z=.

12
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jugpisdiction. ATeT contends that this enrire action concerns the

_cape of AT&T’s duties and rights under its rtariff and che Act

and is within the exclusive ken of the FCC.

Primary jurisdiction is a legal doctiine well-established,
alpeit sometimes confused, in those areas of law where the ccourts

and reguiating agencies share authority. The Tenth Circuit has

-

recently describad the doctrine comprehensively:

“Primary. jurisdiction:is ipveked in )
situations where the courts have jurisdiction
over the claim from the very outset but it is
likely that the ¢ase will require resolution .
of issues which, under a regulatory scheme, T,
have been placed in the hands of an -
administratcive body." [Citation omitted.]
Under that doctrine, *the judicial process is
sugpended pending referral of the issues ro
the adminiscrative body for 1t5 views_ "
fCitations.omitred.]

Mical Communicarions, Ine. v Sggint Telemedia, 1 F_3d4 1031, 1038

mh Cir. 1%93) 4« See algo Richman Bros. Records v. T.5.  Sprint,

953 F.2d 1431, 1435 n.2 {3d Qir. 1991), cert. denied, U.§.

 1l2 5.Cc. 3088 (1932).

The Mical court lisred the various facrors considered by
i

courte In deciding the applicabilicy of the primary jurisdiccion
dogtrine in specific cases. Some courts examins whether i55ués
af facr inherent in the case are within or withour ths
c;nventimnal experience of judges; whether the exercise of
administrative discretion is recuired to resclve issues of fact
in the case; and wherher the area of bus;ness in which the

dispute arose is entrusted o a parn;cular agency whose

2lution of the matter mighr best afford uniformity and

13
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-

: consistency of conclusion. Other courts focus on whether the
need for speady judicial resclution of the issue outweighs the
penefit of obtaining the agency’s determinarion <n the matter,
within this last area of concern cagrts':cnsider the following
balancing factors: "‘how égency actién willbaid the litigation;
whether the litigz2tion involves conduect requiring continuing
sppérvision by the Qgency: whether the issuess to be 1i£igated are-
uﬁique to regulatea industriesy; and whether proceedings alre;dy
are pending'hefnre'the agefcy. '™ Id. (guoting, inver alia, j
Marzhall v. El_Paso Natural'Gag_gga, 874 F.2d 1373, 1376-77 (10th

cir. 1%69); Gulf States Utils. Co. v Alsbama Powar Co., 824 F.24

1465, 1473 (5th Cir. 1587)}). The courr muse be conscions of the

danger of inconsigtent rulings betwaean itself and the agency

.. conferred by Congress with the_authurity te govern the area of
business or idfdustry at issue. Id. The Mical court resolved the
primary jurisdicrion issue in favafjﬁf staying the acrtion in the
District Court pemding a determimation by the FC# a5 to wherher
che Acr governed a commen :arrier's:ﬁﬁuy as to billing and
tollecrion for subscriber’'s "romance talk” 300 number services.
Id. at 1040.%

The instant case involves the construction of a tariff,

namely, Tariff F.C.C. No. 2, and certain secrions thereof.

¥ The Migal court was persuaded, at least in part, by the
fact thar the precise issue before the court in that case wag ar
the same rime pending before the FCC, and that the was "therefore ‘
3 real possibilivty rhat a decision by thle] court prieor te the o
FCC's response te the [pending] perition would result in
tonflicring decisions[.}" Id., 1 F.34 at 1040.

——
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Spe¢ifically, the Courr is called upon to decide whether section

2.1.8 of the cariff allows two separate kinds of transfer. BAs te

il
et

.
ke

poch twansfers which plaintiffs seek to have enforced over ATET's
objection, section 2.1.8 appears controlling. It is this Courtrs i

finding ---2 matter akin €0 contrack construction, well within

2.1.8 permits the-tfansfgr and manner of transfer engaged in by

-

rhe conventianal experience of the Court -- that tarlff section T }

the Inga companies and CCI in December of 1994. See infra.

However, a5 to the CCIL/PSE transfer, the issue hinges on whether & j (
- L

saction 2.1.8 permits an aggregator to transfer traffic under a-" - : !

plan without transferring the plan itself in the same

cransaction.

The second issus before the Court, therefore, involves the
constrwction of a tariff provision which iz not clear on its face
as ro whar amdunt of fracrionalizing, if any. of plans it allows.
Such a dererminaction, perforce, IEéﬁiEEE the Court to decide
whether a plam and Jjjts actendant cbl;gaciqns under a tariff may
be separated from ics rraffic -- wheﬁ”uhat traffic might well .
constiture the only guarantee avallable that the plan‘'s _ ;g
ebligactions will be honored. f}

Based on the analysgis, suprz. of cthe propriety of api;:lying .
the doccrine of primary jurisdicrion in cases wherein the Court ' ™

may leave to regularing agencies those questions best decided by -

S
CCI/PSE transfer -- should be derermined by the FCC. This is so

them, this Court finds thac the §econd isgue hefore it -- the : 'i
because such z ¢uescion, being inherently within the realm of the }

1%
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comminications hct and its regulatory mechanisms, is not withino

the conventional experience of trial courts. This issue turas

particularly on a spractice included {or not included] in &
gariff filed wich (the FCCl" and "involves. tedhnical guestions of

fact [-- such as the intent of the tariff drafter --] uniguely

within the expertise and experience of [the FCC.]1* Richman Bros.

Records, 953 Fl2d at 1435 n.3 (citaticons omitted). Moreover, <he

proper applicaticn of administrative discretion to that issue

. i il 1
will best protect against incongsistencies of outcome, while at

-

ehe same time affording the parties some certainty regarding the

proper construction of rtariffs -- the life-bloed of =all parties

to this action.

A final dererminacion by the FCC of this igsue will elear a

patl for the parties to proveed in their

business relationships
-

d- ) - » 0 - = -
-Ath each other,” and lend predicrabilicy to their actions. The

Courrt is also persuaded by the facc that this very issue is

presencly pending deverminacion by nhe_fcc.n As such, the

W While the Court defers to the FCC's primary jurisdiceien
on the second transfer, the Court notes that ATLT has raised both
transfers in irs Tariff Transmictal H175 to the FCC.  This
obvious attempr Lo greate primary jurisdiction in the FCC on both
transfers £ails, howewver, to the extent thart the first transfer

2d 1rs adjudicarlion =2re well within che ken of chis Courr and

¢s Jjurisdiction as conferred by section 406 of the Acr. While
it may well be char AT&T is unhappy with its existing rvarifis,
that displeasure is not at issue in this case.
firar transfer, as will be shown, the Courr is asked to construe
the ¢lear and unambiguous language of ATAET F.C.C. Tariff No. 2 §
2.1.8. Construerion of such ¢lear language does not call for FCC
expertise. Shonld ATET wish to revise the language of section
“.1.8 ar o ‘clarify’ ir in such 3 way as to change the manner in

in regard to the

N
ich transfers may be conducred under the variff, it is free to
~2ke whatever steps it chooses -- and to which it may bhe enticled
=~ before rhe FCC. Whether rhe FCC opts to change, clarify,
P 16
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court shall express no opinion as to this issue and shall refer

ir for aprpropriate resoiution to the FtC- See MCI Communications

corn., V. Amer Tel., & Tel. Co., 496 F.2d 214 (3d Cir., 1974}).

Section 406 of the hot

Plaintiffs agsert that this Court has jurisdiction over this
antire matter apnd has the power to grant a prelimina:y'injungtion ) <

under 47 U.5.C. § 406, The Court is satisfied that section 406

does permit parties deprived of loug distance service to come }
before the district coure and seck a writ of peremgﬁory mandamus, )
even in the face of an cutstanding'question of faet as to the s !
appropriate compensation to che cérrigr for the service. 47
U.5.C. § 406,- Although Fed.R.Civ_ P. Bl(h) =zbolished the ancient

wrir of mandamus, the modern vehicle of injuncrive relief

satisfacrorily £ills the breach.
It is well-established that in 47 U.5.C. § 406 actions for
relief, rhe rraditional requiréments;fur the issuance of

injuncrive relief do not apply. For instance, irreparable harm

o

need not be shown where viclation of the statute in izself
provides a starutory righk to injunctive relief, as does section

408 of the Acr. Mical, supra. 3 F.3d ar 1035 (citing apnd quoting

CSX Transp. v. Board of Bgualization, 964 F.2d 548, 551 (&th Cir. -

L982); Burlingten Northerpnp R R, Co, v. Bair, 957 F.2d 589, €01

{gch cir.),

cert . denisd, U.5. , 113 B.Ct. 69 (1992);

modify er amend rhe language of that section iz of no moment ro
the instant derermination. This matrer involves a simple
nterprecarcion and applicaticon of rthe language of gecrion 2.1.8 -

as ir exists now and at the time of the Ingas companies/CCI
transfer -- and nothing more.

.1 - ) E ]
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11lineis Bell Tel. Co. v. Commerce Comm’n

cir. 1984); Gresham v. Windrush Partnmers, Ltd., 730 F.2d 1417,

1423 (11th Cix.), cert. denied, 469 U.S. 882 (1964]; Atchisaem,

Topeka and Santy Fe Ry, v. nnen, 640 F.24d 255, 259 (10th Cir.

1981}[pervquriaﬁ}3. Rathér than establish the traditional

T-178  P.018/025

r 740 F.2d 566, 571 (7th

elements required for injunctive ralief, therefore, plainriffs ip

+he instant matter can satisfy section 406 of the Act and obtain

injunctive relief by showing a ¢lear znd equivocal right to that

which they request. Mical, 1 F.3d at 1036.

In light of rhe fact, therefore, that redress is available .

for deprivation of mervices, the guestion then becomes whether

plaintiffs here have bheen deprived of services hy ATET in

violation of the Act.

Section 202 (b) of the Act provides rthat "services" under the

Act *include charges for, or services in connecricon wirh, the use

L1

of common carrier lines of communication . . . . 47 U.5.C. §

202{bi. Plaintiffs in the instant case are aggreyaters;

-

resellers of telecommunication servicdes to end users. AT&T

suggests that since no end users have been deprived of those

services in any way, and that the provision of service to rhese

end users has not been hampered, section 406 of “he Act does not

auchorize plaintiffs to seek inrerim relief before this Court.

Based on the definition of *services* in section 202 of rthe Act,

however, che Court must f£ind thatr rthe issues herein involve

I
"services in connestion with® the provision of IWATS services to

end users.

It cannot be denied that AT&T's conduct has in some

18
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way affected plaintiffs’ provision of "services® to end users, or
at least the manner in which plaintiffs opt to provide those
services under the tariff.* As such, plaintiffs sarisfy the

*service" prerequisites for federal disrrict court intervention

[

under the Act.

Plaintiffs allege that ATET violated the Act in refusing to

=furpish [] communication service [s] upon reascnable requésg:
therefor . . . - 47 U.S.C. § 201(a). In disputing the manner

in which the Ings companies transferred their plans to CCI and in

demanding that a secnricy deposit of more than thirteen million

dollars be paid baefore such a transfer would be authorized,

plainciffs argue, ATET wviolated its duty to provide requested
servires -- even under protest -- “rather than refusing Lo mee: =2

guestionable obligation uncil aftex the complaint or litigation

ig rasnlved.* In rthe Matrer of Hawaiisn Televhone Company, 78

- -

F.C.C_2d 1062, 1065 (1380). Qnmﬁarg'é'? U.5.C. § 406 [wpit of
mandamus shall isSue despite the existence of issues of fact)..
The only issue ro be decided by rhis Courz is whether the

Inca companies and ¢CI had 2 right to vransfer plans becween them

|

) * Because the issues implicated in this case center on the
hs and obligations of che parties pursuant to ATET F.C.C.
Tiff No. 2, and the provision of services thereunder, the Court,
24 not engage in exhaustive analysis of che "service" issue.

22 £:9. MCI Telecommunications Corp. v. Grzham, 7 F.3d 477 (&th

;,‘;'.' 1893) (tariffs approved by the FCC become law in themselves
"% Create their own obligations, beyond the realm of merely

;E“E;actual relations); Mical., supra, 1 F.3d at 1036-38 (treating
- her g

“he 1 ther cercain billing and collections were “services" under
les fg:lj:; MCI, Telecommunications v. Gavden State Inv., 981 F.2d
Comao ot C1r. 1992) (cause of action arising from variff is not a
“=-=2l ¢laim, but instead it raises & fedsral guescion).

13
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-day peried, and came to believe —- Justifiably -- that the

jn the mamner in which they did. The Court finds that the

‘eransfer was conducted in compliance with Tariff F.C.C. No. 2 §

+.1.8, and by use of the appropriate TSRA’s authorized by ATAET.

The parties properly executed the TSA’s and did not receive any

' potificatior of disapproval within the tariff-mandated fifreen

cransfer had been approved and that CCI was the new custamer of
reéord on the plans. Indeed, correspondence from ATET in writing
and in the fozm of telephone “welcoming® calls, in conjunction
with "credits* and checks in the gmadnt of wore than one million .-
dnllars, all led CCT to believe i& was officially the new

cugromer of record on the transferred plans.

The plain language of sectien 2.1.8 of the rcariff --
governing the transfer of plang ~- makes no reference Lo any
requirenanr the¥ deposits be posted before plan transfers may be
authorized. Tariff F.C.C. Na. 2 § Ziita. While AT&T stresses
that a lack of assets and aredit histary can justify its demand
thar & new Customer Post 2 security déﬁésit under secblon 2Z-5.8
of the zariff, it fails ro suggest how any deposit requirementc
car be read into secrtion Z_1.B.

If ATET wiched wo preserve che righr to demand a deposic for
plan transfers per section 2.5.8, it should have conditioned
secruion 2.1.8 upon satisfaceion of section 2.5.8. Because no
brovision for deposit demands is}ccntained in rhe secrien of rhe
rariff gaoverning wransfer of plaﬁs. and because the Inga

companies and CCI followed the transfer section of the tariff to

20
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che letter, they ought not now be foreced to deal with a

unilateral change of the rules by AT&T. Moreover, ATET's -

T

elliptical justification for its deposit demand is undermined by

rhe emission in its tariff language of any cross-reference

petween sections 2.1.8 and 2.5.8. The lack of any such cross-

reference and the clear message to be drawn therefrem is best - ij

- ' appreciated by a cursoiy’ glance at other provisions of section
-

two of the tariff which clearly shows cross-references to

pertinent sections. See e.g. Tariff F.C.C. Fo. 2 8§ 2.1.32; J

2.2.6.C and D; 2.4.1; 2.5.9. Plaintiffs cannot be held ro = ,
construe the section governing transfers under the tariff as ‘ s
meaning that which it does nort. Words mean whar they say. Rules el
should not be changed in the middle of the game;. #and certainly E:
neot without n?tice, .

Baszed on the unambiouous langquage of the transfer section.

4 -
L)

ir is ¢lear and unequivocal that the.Inga companies/CCI transfer

savisfied Tagiff FIC.C, No. 2 § 2.1.8. DBased on that clear

language. therefore, plainciffs cctf and the Inga companies have
ezrablished their right vo have the transfer of CSTP II plans as

between them recognized and authorized by ATAT-

,..
| P ——t

The {ourt is therefore satisfied that plaintiffs have §

established their right ro 'a preliminary injunction ordering ATET -

fnad

To provide CCI full service on the CSTP I1 Plan No.s 1351, 1583,
2430, 2828, 2823, 3124, 3468, 3524, and 3663, as provided for in
the TSA‘s execured and submirted by the Inga companies and CCI on

Decamber 16, 1994.

[P [orerrre

21
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SECTRITY
Having concluded that a Prelimimary Injunction should issue
in this case, the Court musc determine the amount of security, if.
any, to order. . Sectiaon 406 of the Ict }'.;I‘Gvid:es in part:
if any guestion of fact as to the proper

compensation to the carrier for the service
to be enforced by the writ is raised hy the

pleadings, the writ .- . _ may issue . . . -
upon such terms as Lo securlity, payment of

) money into the court, or otherwise, as the v
- court may think proper . . . . .

47 U.5.C- § 406. . : i
tUnder the literal language of section 406 of the Act, as applied .
to rthe instant case, the Courr neéd not addréss the duastian af -
proper compensation to ATET for use of ivs services under the
rransferred plans because oo issue as Co proper compensatiom was
_ raised in the record. Therefﬂfe..security ag contemplated by
d Ssection 4D£ of the Act is nmot at issue.

The inapplicability of section 406 security notwikhstanding,
the Court is mimdful that in the context of Preliminary
Injunctions, Fed.R.Civ.P. &5(=) fgquire5 the "giving of security
by the zpplicant{.]" Thus, the Court must decide the apprepriace
sum to order as sécurity for this Preliminary Injunction.

hx previously referenced. the billing of end users for the
use of IWATS gervices is done directly by AT&T. As part of the
billing arrangemenr between plainciffs and ATeT, ATLT also has
the oprion of deducring any junpaid end uger bills from the RVEP
discount/rebare it remits ro the customer of record. In sum,

ATET' s charges for uée of its IWATS services are fully prorected

P 22
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upder its pregent 5illing procedures. As éuch; the billing of
end users wnd ATET's income frowm the IWATS services at issue
herein shall not necessacily suffer either discontinuance or
diminuticon as A result of the Inga companles/CCY transfer.

ATLT has demanded i'depcsit fqr the transfer of plans from

the Inga companies to CCI in an -amount equal to one quarter of

This demand does
W

the Ing=s ccmpanies; armual revenue commitment .
not serve to guide the Court, however, in light of the fact that

the Inga companies have long held the plans at issue without

being required to post a deposit. It appears, therefore, thar ~

while AT&T was billing che end usér?directly, it was sacisfied

wirh the Inga- companies’ ability to cover any perential liabilicy

on the plans. The billing practices havé nor changed as a rezult

of the transfer of the plans to CCI. Moreover, afrer the

transfer the lnga companies srill remain lizkle for any pre-

transfer non-paymenrs and remain joinzly and severally liable

with CCI for any pekential shorcfalls in the annuwal commitment

levels under the plans. Indeed. AT&T now hae an additional .-

indemnitee on the plans: CCI stands over all posc-transfer bad
debrs or non-payments by end users, and hag joint .and several
“efponsibilicy for 211 shortfalls on the plans’ annual commitment
levels. Thus, while losing no billinyg potential as =z resulr of
*he transfer, AT&T's position vis-a-vis che sgcuxicy ef irs

Cerv: . - .
€€ Use by end users is essentially unchanged.

AT&T has actempted To justify itz demand for a deposict

tonaln

g one gquarrer -0of the annual revenus commitment on the

23

F-245

=t M.‘;;r "-‘ﬂ';‘“ﬂ'

b1

P

L WD

. !
i
L

]

S A 078 j




T-178  P.024/025 F-245

a1l

JAN~25-2007 12:36PM  FROM-SMOLIN LUPIN Fairfield +9734390720

mlans by reference to tha shortfall aﬁd‘tgrmination feas which
’ ay resnlt from early tevmination or discontinuanece of plans.
thar position, however. is unconvineing in light of the record
ridence that AT&T has in the past been liberal in allowing
aggregaters to "restructure” their plaﬁs s0 as to roll-over or
rafinanee their hilling cqmmitments- - In answer to the Court's
guesticns at the hearing in this wartey, Mr. Inga set fnrfh

=rtain methods for restrucruring or *‘vefinancing’ by which

resellers can and do eccape terminaticn and also shorcfall

s =

charges through renegotiating ﬁheir planzs with ATET. | While - t
plaintiffs’ explanaticas of these methods at che hearing and in
chelr supporting papers lack crystalline claricy, ATET has failed
to ceonvince the Court that there is in fact any serious_danger of
shorcfall and/or terminarion 1%ability resulcant from the

ansfer of the plans ar issue. .

This Preliminary Injunction sha{lﬁnot serve Lo incerrupt
ATET's continued progiﬁion of IWATE services to its ead users
under the plans transferred; nor shall.ﬁhe billing for such
services be adversely affecred by the transfer of che plans ar
issue. Therefore, since ATAT faces no foreseeable loss of
-evenue as a result of the transfer, che Court determines that a
pond of one hundred thousand dollars ($100,000.00) is sufficient
A5 security Lo cover any porenrial "costs and damages as may be
incurred or suffered by [AT&T if it} is found to have bean .
wrongfully enjoined or restrainedf“ Fed . R.CIiv.P. &5(c).

~wever, hecause the pazties have not sguarely addressed the

24
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to con i
tact the Court to schedule a hearing, on proper potice
. L4 4

wherein zdditional evidenc
nee #s Lo that issue ma
. ¥ be presente
the parties. o

An appropriate Order accompanies this Letter Opini
11 Cn .,

NICHOLAS H.
g.s.0.J. -
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